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INTERNATIONAL COPY-RIGHT. 


In the June number of this Journal the fact was noticed, 
with some brief comments, that William C. Bryant, 
and others, had petitioned Congress to pass an Act giv- 
ing to English and American authors the same protection 
for their works in both countries they now enjoy respec- 
tively in their own. This movement is by no means new. 
For the last ten or twelve years scarcely a session of Con- 
gress has gone by without some agitation of this subject ; 
and though, up to the present time, that agitation has 
produced no result, it is far from certain that such will al- 
ways be the case. Perseverance will accomplish won- 
ders, and it may be that few years will elapse till the pray- 
er of the petitioners shall be granted. It is certainly time 
the question should be settled one way or the other, and 
whether the proper mode of doing so would be by 
passing, or refusing to pass, a law for an international copy- 
right is what we now propose to examine. 

For the enactment of a law of this description various 
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reasons have been urged, the principal, indeed the only 
one of which requiring consideration, is the alledged in- 
justice and immorality of appropriating to public use the 
labors of an author without giving him a fair and ade- 
quate compensation. In other words, it iscontended that 
an author has, on the principles of reason and natural law, 
a property in his published productions to which he has 
the exclusive right. Assuming this position as incontro- 
vertible, the friends of the measure proceed to denounce 
the publication of an English work in America, and vice 
versa, as a Violation of natural right, an unauthorized in- 
vasion of private property, a literary larceny or felonious 
taking and carrying away the personal goods of the au- 
thor ; a crime, if proven, certainly heinous enough to jus- 
tify preventive legislation, if not the corporal punishment 
of the perpetrators. 

But has this grave charge been proved? Is it quite 
certain the right of property has been infringed? Should 
we be able, as we think we shall, to show that the charge 
has not been proved, that no right of property has been 
violated, it will follow that no protection ought to be given 
to an asserted right which never existed save in the im- 
agination of those who seek to derive, in a double sense, 
a benefit from the creation of their own fancies. 

The question then resolves itself into this : Has an au- 
thor an exclusive right to his work after publication? In 
its consideration the fact must be constantly borne in 
mind that with rights depending on positive enactment 
we have nothing to do. Whether an act be just or un- 
just, moral or immoral, depends upon its agreement or 
disagreement with the law of nature, and not upon the no- 
tions which may be entertained respecting its expediency 
at any particular period of time. On its intrinsic justice, 
or by its incompatibility with the teachings of enlightened 
reason, must the right we are now to discuss stand or fall. 
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If the claim has natural right and justice on its side let it 
be granted without further delay, butif after being weighed 
in the balance it should be found wanting, let there be an 
immediate end of all agitation on the subject.. 

The first inquiry which naturally presents itself to the 
mind is relative to the nature of the object in which this 
right of property is claimed, for if upon examination it 
should be found incapable of ownership it is evident there 
must at once be anend of the question. No one has ever 
yet set up a claim of property in the light or the air, and 
if in the present case the materials sought to be appro- 
ptiated should be found equally free and common in their 
nature, it will be seen at a glance they are equally incapa- 
ble of being made the subject of permanent dominion. 

We think it must be clear to every person, who bestows 
the least consideration upon this matter, that every literary 
production can consist of only two things ; thoughts, which 
constitute the raw material, and mode of expression, the 
workmanship necessary to put these thoughts into pre- 
sentable form. Whether either of these can be the sub- 
ject of property is the next point to be determined, and 
upon that determination we apprehend depends the solu-. 
tion of the question. 

Turning our attention in the first place to the raw ma- 
terial, we take it as conceded that ideas do not spring up 
spontaneously inthe human mind, and that men obtain 
them solely through the medium of their senses operated 
upon by external objects. Ideas being thus acquired are 
within the reach of all who can taste, smell, hear, feel 
and see, and as those external objects from which one 
man has received ideas still exist, another man, or million 
of men at the same or some subsequent period of time, 
may obtain precisely the same ideas from the same source. 
In such case who would have an exclusive property ina 
particular idea? Certainly no particular individual, be- 
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cause the whole number have it by original acquisition 
and it is as much the property of one as of another. As 
well might a man claim a permanent property in the rays 
of the sun as to say that his ideas, whatever they be, are 
exclusively his own. 

Thoughts are the results arising from the contempla- 
tion of ideas previously existingin the mind. Those who 
have ideas must think, for though the mind may have 
its periods of repose, it is impossible it should remain con- 
stantly inactive. This being clear, may not a thousand 
different persons, having the same ideas, contemplate or 
compare them in the same way and thus produce the same 
result or thought? If so, then to whom does that partie- 
ular thought belong, A, or B.? C.D. E. and F. who in 
the same way, from the same source, have obtained the 
same thought have certainly as much property in it as 
either of the others; nor is the principle of the case in the 
least altered if we extend the number to millions. 

But then it may be objected that some persons will ac- 
quire knowledge from the contemplation of ideas never 
before perceived, and that in this knowledge they have an 
exclusive property, at least till the same knowledge has 
been acquired in the same way by others. To this we 
answer, it is true that he who first perceives an idea has 
an exclusive possession, but it does by no means follow 
that because he has the exclusive possession he has also 
the right of property. So far from having a property in 
his ideas we think it will not be very difficult to show that 
a person thus circumstanced has not even a right to the 
exclusive possession. 

Suppose a man by accident, or from reflection, discovers 
an infallible cure for the cholera, does the mere fact that 
no one knows it but himself give him a right to conceal 
his knowledge from the world? While the arrows of 
death are indiscriminately striking down the young and 
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the old, while thousands are daily sinking into premature 
graves, would he, as a man depending for his social hap- 
piness on the kind offices of his fellow men, as a christian, 
as a being accountable to God, be justified in keeping 
exclusive possession, when the utterance of perhaps a 
single sentence would be the means of restoring the hus- 
band to his wife and the mother to her child? Those 
who shouldclaim for him a right to do so, on the grounds 
of reason or natural law, must have reasoning faculties 
strangely perverted and very loose notions of moral obli- 
gation. 

But suppose the original discoverer does keep his se- 
cret till some one, surreptitiously, it may be, finds it out 
and makes it generally known. In such case, would the 
person who first perceived the idea have any natural right 
to prevent the rest of mankind from using it? If he has a 
right of property in it he ought certainly to be able to do 
this, but would not the assertion of a claim so unfounded 
startle the moral sense of the world. Put the question to 
every individual of every nation and tribe on earth, and 
all, except those whose judgment is warped by the 
promptings of interest, will respond, that one who could 
thus act, even supposing the right of doing so to have 
been conferred upon him by positive law, is unworthy 
the name of man and little better than a fiend in human 
shape. 

There are men who from attentive study of the Bible 
believe they have discovered that all war is murder, and 
that all who slay their enemies on the field of battle are 
murderers, and as such, dying without repentance, must 
go to eternal perdition. Now, in the opinion of the man 
who made it, here was a discovery, a knowledge of which 
was necessary for the salvation of a large portion of man- 
kind. Admitting for the argument the doctrine to be 
true, had he who discovered it a right to keep all men 
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out of Heaven unless they first paid for permission to 
mould their practice according to the truth? Admit that 
he has a natural right of property in his discovery and at 
the same time you admit he has a natural right to cause, 
if he pleases, the eternal ruin of millions; a proposition 
from which the moral sense of mankind turns with instine- 
tive abhorrence. 

The power to profit by the discovery of a new idea and 
the right to do so are two distinct things. While knowl- 
edge remains locked up in the breast of one man he may 
enjoy all the advantages which arise from his exclusive 
possession, but suppose he imparts that knowledge to 
another, what then becomes of his exclusive right, if ever 
he had any? Does not the gift pass by delivery, and is 
not his right, and his power to reclaim it “clean gone for- 
ever.” 

All invention, whether literary or mechanical, is the 
result of thought, and therefore any right to that inven- 
tion, whether real or imaginary, must rest on the same 
foundation. If aman has no natural right to an exclusive 
property in the one, he cannot, on any principle of sound 
reason, claim itin the other. Whether he has any right 
to or property in either let us endeavor to ascertain by 
reference to examples drawn from the extremes of sav- 
age and civilized life. 

A savage roaming through the forest observes that a 
young sapling may be forcibly bent, and that so soon as 
the pressure is removed it resumes its natural position: 
he thus obtains an idea of elasticity. He has likewise 
observed that certain substances may be twisted into cords 
possessing strength and flexibility, and besides this he 
has seen that under certain conditions a noose will tighten. 
He compares all these ideas, and the result of that com- 
parison is a thought producing a new and complex idea, 
‘the sensible representation of which forms a snare. If he 
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is an ill natured savage he will keep this knowledge to 
himself and by its means procure an abundant supply of 
game. Another savage, with a bettersense of the duty he 
owes to his race, happens to see it, and charmed with his 
newly acquired knowledge makes the secret known to 
the whole tribe, the members of which immediately avail 
themselves of the facilities it affords for the supply of 
their wants. The original inventor no longer possessing 
a monopoly of snares calls a council of the tribe, claims a 
property in the invention and demands that every savage 
who snares game shall give him a portion of it as a com- 
pensation for thinking that particular thought. How 
would such a proposition be received by those rude chil- 
dren of nature? We think that when the astonishment 
which the strange demand created had in some degree 
wore off, it would not take them long to decide upon its 
merits. An old chief would probably rise and deliver his 
opinion in the following manner. ‘ The Great Spirit 
created game for the use of his children and taught our 
fathers to make bows and arrows and how to use them. 
By this knowledge, freely imparted to our brother, was 
he enabled to procure meat for himself and his children 
till the Great Spirit put it into his mind to invent new 
means of providing for his and their necessities. The 
bow and the arrow have ever been common to all and so 
must be the snare of our brother.” From this judgment 
would any dissent except the party interested ? 

A civilized man sitting by his fireside observes that 
steam blows the lid off his tea-kettle. From the know!- 
edge thus obtained, combined with what he had before, he 
constr uctsa rude steam-engine, which in its operation sug- 
gests newideas, affording new subjects of comparison with 
ideas previously acquired, and the result is the steam en- 
gine improved. A few years roll by and a thousand wheels 
‘mpelled by steam are revolving in the air. Some one 
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thinks that two wheels might still revolve if partially im- 
mersed in water. That thought materially represented 
is a steamboat; but is not the creation of that steamboat 
as much the result of other men’s thoughts as of the 
thought of the original inventor? Let the common 
sense of the world answer. 

Ifa man has a property in his thoughts after publication, 
then that property must remain to him and his descendents 
forever. The Marquis of Worcester, his heirs or assigns, 
must have in them the right to his thought at the present 
moment, and the same must be true of Bolton and Watt, 
Fitch and Fulton with regard to their thoughts on the 
same subject. If this be true, then the appropriation of 
Worcester’s thought, as the foundation of the improve- 
ments of Bolton, Watt, Fitch and Fulton, must have been 
a violation of the rights of property deserving the censure 
of all honest men, and which, if committed in relation to 
any thing having a tangible existence would consign the 
perpetrator to the walls of a penitentiary. 

Now this conclusion, which is irresistibly forced upon 
us by the premises, must be either true or false. If true, 
then the advocates of property in thought have made the 
discovery of an idea of which the world never dreamed. 
What! make it a breach of morality and of course deser- 
ving of punishment for a man to give birth to a thought 
by the comparison of a new idea of his own with ideas 
as old as the human race? The proposition is monstrous 
and of itself proves beyond the possibility of doubt the 
falsity of the original premises. 

But again, supposing the conclusion we have drawn 
above to be true, what are its consequences. If every 
man has a property in his thoughts, and A. dare not with- 
out an act of immorality make use of the thought of B. 
then all thoughts must forever remain in the shape they 
were originally conceived and the march of improvement 
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would be stopped forever. Without aknowledge of Wor- 
cester’s thought it is very improbable that Watt would 
have ever madea steam engine. Without knowing and 
making use of all the previous knowledge relating to the 
subject, itis next to an impossibility that Fulton would 
have ever constructed a steamboat. 

A claim so inimical to human progress, so much op- 
posed to the welfare and happiness of our race, with such 
potent tendency to keep the world in a state of barbar- 
ism, can never be sanctioned by the law of nature. 

With regard to the second constituent part of every 
literary production, viz: the mode of expression, we sup- 
pose there can be no difficulty. Language is the common 
property of all, and ao one will be foolish enough to claim 
a property in the words he has written or spoken, whether 
he has published them or not. In the arrangement of the 
twig, the string and the peg, the savage could have no 
property, because it was that peculiar arrangement which 
constituted the essence of the thought itself. In like 
manner it is the peculiar arrangement of the wood, the 
metal and the words which constitutes an organ, a steam 
engine oran epic poem, and if there is no property in the 
arrangement of the materials in one case, distinct from 
the thought, which that arrangement represents, there 
can be none in the other. When there is no property in 
any of the parts there can be none in the whole. 

Having thus, we trust, made it clear that an author or 
inventor has no natural right of property in his work or 
invention, after publication, and consequently that there 
can be no infraction of morality in the republication of 
one or the use of the other, it follows, that whether either of 
these classes shall be allowed to have a property in their 
works or inventions after publication, must depend solely 
on considerations of expediency. When it is required 
for the public good that authors and inventors should be 
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protected, then it becomes proper that protection should 
be afforded ; but if on the contrary the public benefit re- 
quires that thought should be free from taxation, then it 
becomes equally proper and meritorious to withold that 
protection and confine all who choose to write or invent 
to the profits arising from the sale of the work or inven- 
tion, which is always considerable upon the introduction 
of any thing new, whether literary or mechanical, that is 
really entertaining or useful. 

And this raises the question whether it is necessary at 
the present time for the benefit of the public that Congress 
should pass a law granting an international copy right, a 
question which will be most readily answered by inquiring 
who are the persons to be benefitted by the introduction of 
the proposed measure. Inthe United States there is cer- 
tainly not many more than one in a million who could de- 
rive the least advantage from it, while the other nine hun- 
dred and ninety nine thousand, nine hundred and ninety 
nine would be the losers. If the works of foreign authors 
are calculated to spread the light of science, to diffuse 
knowledge, to train the mind and affections in the way 
they should go, and thus bring about a more exalted ci- 
vilization, why put an additional tax upon the fountain‘from 
which millions are to drink the waters of life? If on the 
contrary the tendency of foreign literature is to corrupt 
the public mind, to sow the seeds from which spring lux- 
ury, effeminacy and vice, as is to be feared, then the 
public pay quite too much already for the poison, with- 
out being compelled to build up magnificent fortunes 
as a reward to those whose works have fanned into flame 
the worst passions of our nature. 

There is another fact connected with this subject which 
should not be passed over without some consideration.— 
Compared with Europe our country is yet in its infancy. 
There, immense wealth gives time and means to many to 
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Cnet & 
pursue, undisturbed by the cares of life, the m 
studies, while, on the other hand, the crowded sta 
active modes of employment forces many more to seek 
the means of living through the presentation of knowledge 
to the mass in forms the most attractive. Here, the case 
is widely different. No part of the United States can yet 
be regarded as densely populated, while an almost bound- 
less extent of territory is still to be brought under the do- 
minion of the agriculturalist. The consequence is that 
physical labor, or that peculiar species of mental exertion 
which tends to supply its place, affords abundant employ- 
ment for all who have minds to think or hands to work.— 
Our people busily engaged in clearing away the forest, 
in building houses, and ships, and rail-roads, in cultivating 
the land, and in a thousand other different modes to pro- 
cure the necessaries and comforts of life, have very little 
time to spare for labor purely literary. For the supply of 
their wants in this particular they must depend almost 
wholly upon the productions of foreign writers; and for 
this reason, if for no other, it would be the extreme of 
folly to burden American readers with a heavy tax upon 
knowledge or amusement. But the time may come when 
this objection will loose its force. When the Great West 
shall have been filled wp, when the earth is subdued 
and made available to the uses for which the Creator de- 
signed it, in a word, when all the demands of labor are 
satisfied, America will produce writers in every depart- 
ment of literature and science whose productions will be 
read and admired throughout the world. When that pe- 
riod arrives an equilibrium will be established between 
the mental efforts of the Old continent and the New, which 
may render the existence of an international copy right 
necessary and expedient, but till it does come, we cannot 
regard the attempt to impose additional restrictions on 
the acquisition of knowledge in any other light than as a 
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‘wanton encroachment on the rights of the public. 

It-has been well said that power is always stealing 
from the many to the few, and should the prayer of the 
petitioners for the passage of an international copy right 
law be granted, while the country remains in its present 
circumstances, it will only add one proof more to the mass 
of evidence already accumulated tending toshow the cor- 
rectness of the rule. In the dark ages there was a feu- 
dal aristocracy which possessed itself of power forcibly 
by the sword. That mode of acquiring power is now dis- 
used, but the same object is attained by different means. 
In these enlightened days there is an aristocracy of the 
pen who acquire power through the agency of the press. 
As the old iron-clad aristocracy recedes from sight in the 
deep twilight of by gone years, the new marches promin- 
ently into view and boldly challenges from the world a 
recognition of its claim to exclusive privileges. Whether 
it is politic to yield, for at least a century to come, all that 
is demanded, and bow our necks submissively to the yoke, 
is a question the practical solution of which we leave to 
the decision of those most directly interested. 

We have already said that with existing municipal reg- 
ulations relating to the subject we have nothing to do.— 
Perhaps the laws now in foree are as beneficial to both 
parties, writers and readers, as could well be devised.— 
Many productions undeserving of the slightest favor are 
protected, but this works very little injury, for as a 
general rule books of this class, before the first edition is 
exhausted, or directly after the.first rush is over, sink, to- 
gether with their authors, into eternal oblivion. Hi. 


The following extracts are given in further illustration 
of the subject discussed in the preceding article. The 
first is taken from Coleridge’s ‘‘Guesses at Truth; and the 
last from a writer who has recently made his appearance 
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under the cognomen of ‘ Inigo Jones.” There is no rea- 
son to believe that either of these authors intended to 
borrow from the other, and yet there isa surprising agree- 
ment in their views. Both unite in tracing ideas up to 
their antecedents, and in considering the last idea in the 
train as the necessary result of pre-existing impressions, 
and therefore less meritorious than the previous knowl- 
edge or thoughts which originated and forced into exis- 
tence the last. 

‘“‘ How few of our best and wisest, and even of our newest thoughts, 
do really and wholly originate in ourselves,—how few of them are volun- 
tary, or at least intentional. Take away all that has been suggested 
er improved by the hints and remarks of others,—all that has fallen from 
us accidentally, all that has been struck out by collision, all that has been 
prompted by a sudden impulse, or has occurred to us when least looking 
for it—and the remainder, which alone can be claimed as the fruit of 
our thought and study, will in every man form a small portion of his 
store, and in most men will be little worth preserving. We can no 
more make thoughts than seeds. How absurd then, for a man to call 
himself a poet or maker! ‘The ablest writer is a gardener first, and 
then a cook.’’— Coleridge. 


The thing that hath been is that which shall be; and that which is 
done is that which shall be done ; and there is no new thing under the sun. 
Is there any thing whereof it may be said see! this is new? it hath 
been already of old time, which was before us. There is no remembrance 
of former things; neither shal] there be any remembrance of things that 
are tocome withthose that shall come after. Ecclesiastes ch. 1, v. 9, 
10, 11. 


“The thoughts of the ancients and moderns often run into each other, 
forming new and beautiful combinations, like the blended colors of the 
rainbow. It is no argument against the originality of a discovery, ora 
conception, that it is a superstructure resting upon the rough foundations 
of antiquity. Nor does it detract from its merit that its capital decora- 
tions bear some traces of the [onic volute or the Corinthian acanthus.— 
The thoughts of twocultivated minds will occasionally run spontaneously 
in the same channel, without either copying from the other. This is as 
natural and as common as the flow of two converging streams along the 
same water course, after being conducted to the same point by the pre- 
vieus progress of each. The same sensations, derived from similar ex- 











62 INTERNATIONAL COPY RIGHT. 


ternal objects, would naturally produce the same train of reflections in 
two minds equally vigorous and cultivated, varying, it is true, in some re- 
spects, according to an interminable difference in mental constitutions, 
but still, like the multiform leaves of the sassafras, in essence and odor the 
same. 

The discoveries, or thoughts, thus produced, are original with each; 
but by reason of the new thought or discovery being so interwoven with, 
depending upon, and, in truth, produced by thoughts which had been 
known before, it is insusceptible of exclusive ownership, without, to some 
extent, depriving the public of the benefit justly arising from the accumu- 
lated knowledge of ages. And, what is more, an exclusive property of 
this kind deprives a subsequent discoverer or inventor, equally original 
and meritorious, of the benefit of similar results of his own mental oper- 
ations. Priority in the conception of a thought gives no moral claim to 
exclusive property against one who, at a subsequent period, worked out 
the same problem for himself. Primogeniture sometimes gives title te 
exclusive inheritance, but this is only the creation of legal policy, and 
rests not upon any principle. of substantial justice. The Copy Right and 
Patent Laws are the shackles of genius, created by legislative policy, and 
stand not in harmony either with pure morality or with the laws of 
Nature. 

If a moral right to exclusive property in new thoughts or new inventions 
exist at all, it is unlimited in its duration, and without restriction in respect to 
the terms upon which their benefits are to be extended to the public. The 
inventor of printing might forever have restrained the Liberty of the 
Press, and arrested the progress of those free principles of which it is the 
admitted palladium. Dr. Jenner might let loose upon society, uncheck- 
ed by Vaccination, one of the most dreadful pestilences that ever destroy- 
ed mankind. And even the representatives of the Apostles might lay 
claim to exclude the creatures of God from the saving truths of his Holy 
Gospel.” —Inigo Jones. 
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THE STATUTE OF LIMITATIONS IN PERSONAL ACTIONS. 


The construction of this statute in England and in 
Pennsylvania has run into great confusion, and time, in- 
stead of harmonizing the decisions of Courts upon the 
subject, seems to have added to their discrepancies.— 
The writer of the essay in a late number of the ‘ Law 
Journal” has not pointed out any remedy for the existing 
evils. The following suggestions are tendered to the 
profession, for what they are worth. 

By the terms of the English Statute, as well as of our 
own, actions on the case, &c. “shall be brought within six 
years next after the cause of such actions or suit accrued, 
and not after.” This cuts off the rightto bring or sustain 
an action, after the lapse of six years from the date of 
the cause of such action, whether the claim has been sat- 
isfied or not. The lapse of time mentioned, is ipso facto, 
a legal bar to a recovery. Whether the bar to the re- 
covery is interposed on the presumption of payment: the 
supposed loss of evidence: or to suppress litigation and 
promote repose, is unimportant. The terms of the act 
are positive ; and aside from extrinsic circumstances, are 
not subject to construction. So far, all authorities agree. 
It is plain, that the bar only applies to the remedy for 
enforcing payment. In conscience, the indebtedness re- 
mains. The benefit of the act was designed for the debtor, 
and it was left to his option, whether to take advantage 
of it or not. Tho’ it is a public statute, and the general 
rule is, that courts are bound to take notice of such sta- 
tutes, without their being specially pleaded, after many 
conflicting adjudications, the practice seems now to be 
settled, that to have the advantage of the statute, the de- 
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fendant must plead it. If he omit to plead it, it is a wai- 
ver of record, of any benefit from it. And his cause is to 
be tried, as if the Act had never been passed. 

The books abound with cases in which the courts have 
strove, by a forced construction, to prevent the operation 
of the statutes of limitation from doing injustice between 
parties. Although itmay he hard to cut off a remedy 
by positive statute where a claim is indisputable, the at- 
tempts to reach justice through false theories and fancied 
equities, have fully demonstrated the wisdom of the 
act and the injustice of evading its provisions by what 
was designed to be a liberal construction of it. The best 
judges have deplored the error, and the attempt now is 
here, and in England, to bring back the act to its original 
integrity. But false theories, vicious decisions, and con- 
flicting authorities, render the task a difficult one. The 
whole doctrine is marred with inconsistences. The ques- 
tion involved is, where an action is brought, after the lapse 
of six years from the time the cause of action accrued, 
and the statute is pleaded; how may it be overcome by 
the plaintiff? We suggest that the only way it can be 
got over is by establishing a waiver of its benefits by the 
debtor. The statute was made exclusively for the bene- 
fit of the defendant : and it was left exclusively to his 
option, whether he would assume it as a defence or not. 
If he do not plead it, thatis of itself a waiver. He may 
waive it by matter in pais. He may make such waiver 
either by express promise, or it may be established by im- 
plication. And we suggest further that such waiver is 
equally efficacious, whether it be done upon a legal consid- 
eration or voluntarily. If this is so, all the difficulties 
in which the subject has been involved, are dissipated.— 
The vexed inquiries, whether an acknowledgment re- 
vives the old debt; or is evidence of a new promise ; 
whether the acknowledgment brings down the first prom- 
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ise to the date of the acknowledgment; whether it is 
made during the lapse of the six years, or after their ex- 
piration ; whether the new promise relied on, be nudum 
pactum, or made on legal consideration, we think is un- 
important. The question is, (the defendant having the 
whole power over the matter)—has he waived his right 7 
if he has, directly or indirectly, being for the benefit of the 
other party, the assent of that other party is implied. 

It is an elementary principle of the law, ‘“ that one 
upon whom the law confers a benefit, may relinquish it, 
provided, that by doing so, he inflicts no injury on the 
rights of others” 5 Bar. Rep. 106. “ There is no policy 
or principle which forbids a postponement by parol, of 
the legal operation of the statute of limitations, upon a 
lien once commenced.” ib. 107. A parol agreement not to 
plead the statute of limitations is good. 15 Wend. 310, 5 
Bar. Rep. 286. Numerous cases are putin the books re- 
ferred to, where a voluntary relinquishment of such right is 
valid ; an omission to plead the statute, is but a voluntary 
waiver of defendant’s right. The plaintiff’s right is one 
thing, the defendant’s another. The defendant may ac- 
knowledge in the clearest terms the whole of the plain- 
tiff’s right, the existence of the debt, its non payment, 
and the obligation of the defendant to pay it. But if at 
the same time, he declares his intention io rely upon the 
statute for his defence, the law can imply no waiver, and 
the plaintiff would be barred of his action, 2 W. & S. 137, 
3 Wend. 187. This shows that the pith of the inquiry is, 
did the defendant waive his right? I am well aware 
that courts have viewed this subject very differently.— 
They have spoken of it as requiring a promise upon legal 
consideration to stay the operation of the act: thata new 
promise draws down the old promise to the period of the 
latter date; that the new promise revives the old; that 


the old is the consideration for the new, and that a prom- 
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ise, Which will revive the old debt, must have a sufficien’ 
consideration, &c. It is not readily discovered hoy 

these doctrines can be maintained, or how they can lea 

to the conclusions drawn from them, It is said that twi 

obligations cannot exist on the same consideration at th 
common law, 5 Bar, Rep. 228, “‘ giving independant rem- 
edies to enforce the same duty,” Do. 227. If one promise 
is rendered inoperative by lapse of time under the sta- 
tute and another promise is made to pay the same debt, 
founded on a valid consideration, then the last would be 
the only existing promise on which suit could be brought 

but our courts sustain the action on the first promise, a! 

though by the doctrine in 5 Barr there would be a secon 

promise in force which had superseded the first. In Me 

gee v. Magee 10 W. 172, the precise point occurred, an. 

the action was sustained on the old promise, the court ta- 
king no notice of the second. So, in numerous cases, it 
has been decided and taken for granted that a promise af- 
ter suit brought, will sustain an action commenced ona 
promise barred by the statute, 2 Burr, 1090, 9 W. 380, 2 
W. & S. 138. It isa rule of universal application that 
the cause of action must exist at the commencement of 
the suit, But by the positive terms of the act of limita- 
tions, no such suit can be brought on a promise after the 
lapse of six years. But suppose such action to be brought 
the defendant pleads this act in bar of the action. He is 
defeated in his plea by a promise made after suit brought. 
This result might legally occur, if the action be brought on 
the original promise, did either before or after the com- 
mencement of such suit the deft. waive his rights under 
the statute. But the only legal ground of recovery as 
such case must be, the putting of the statute out of the 
way ; and this can only be done by the defendant waiving 
hisright. The plaintiff cannot change his cause of aetion 
after suit brought, so as to sustain his suit. If a debtor 
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declares to his creditor, that he owes the debt and will 
pay it, does that not justify the inference, that he waives 
his legal defence growing out of thestatute? There are 
various ways in which a debtor may waive the operation 
of the statute by implication. He may not plead it; he 
may make payment ofa part and have it endorsed on the 
evidence of debt; there may be current or mutual ac- 
counts kept up between the parties, &c. These, andany 
other transactions, which conclusively show, that the de- 
fendant relinquishes his defence under the statute, justi- 
fy the inference that he has waived his right. This is 
resorting to a plain and practical principle and secures 
the end in view. 

I cannot comprehend the legal notion, so often as- 
serted, ‘‘that an acknowledgment, either revives the 
debt, or affords a circumstance from which a new prom~ 
ise may be implied, or “that the one promise draws after 
it another, so as to have the effect of evading the 
statute of limitations, 5 Bin. Rep. 577. The doctrine cer- 
tainly wants legal precision. In the first place there is 
nothing to be revived. The indebtedness continues after 
the lapse of six years ; and the promise to. pay it is not ex- 
tinguished; for the creditor’s cause of action remains, 
and he may bring his suit upon it and recover, unless 
the debtor take shelter behind the statute. The promise 
must therefore continue, if it affords a legal cause of ac- 
tion. But suppose the old promise is revived by the new 
acknowledgment, it is then placed upon its original ground; 
and still an action upon it would be barred, ‘To acknow- 
ledge that a contract exists and will be performed, is no 
evidence of another contract, nor is it any alteration of 
the first ; he leaves the first exactly on its original posi- 
tion, reaffirmed by the acknowledgment. Suppose there 
be a new promise to pay, made upon sufficient considera~ 
tion. That being a legal promise, it might be enforced 
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by an action directly upon it. But how could such new 
contract evade the provisions of the act, if suit be 
brought on the old promise? The suit would not be 
brought within six years next after the cause of action 
accrued. The suit would be upon the original cause of 
action, and it would be over six years; the defendant 
would plead the statute in bar of the action and would 
insist upon the positive terms of the act, and that they 
could not be construed away. My argument is, that in 
such case the plaintiff could not repair his cause of action 
by the subsequent promise, whether made before or af- 
ter suit brought, but that the defendant might waive his 
defence. That the subsequent promise does not remodel 
a plaintiff’s cause of action, but defeats the defendant’s 
defence. The cause of action needs no assistance—the 
original promise isenough. The second acknowledgement 
or promise, may be good evidence that the first was made. 
The statute does not abrogate it. The plaintiff might 
have his election in such case to sue upon the first or 
upon the second promise, where the second isa legal one. 
The remark in 5 Bar. Rep. “that two obligations cannot 
exist on the same consideration,” would not control this 
right. There are many cases where remedies are cumu- 
lative, as where a creditor, havinga book account against 
his debtor, takes a promissory note to secure the pay- 
ment of it. He has his election to sue on the book ac- 
count, or upon the note. 5 Bar. 228. I admit, that the 
mere acknowledgment of indebtedness is no waiver of 
the statute though this has been variously decided. For, by 
its provisions, if the defendant choose to rely on them, it 
it is unimportant whether the debt is paid or not. He 
cannot be put to the test of a trial upon the merits. It 
is not with the plaintiff’s cause of action the defendant 
has to do ; that he does not undertake to controvert. But 
if the plaintiff undertook to recover over the statute of 
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limitations when pleaded, he must establish affirmatively, 
that the defendant has waived the benefits of it, and the 
fact of waiver would be the subject of common law proof. 
It differs only from a contract in this, that the one re- 
quires a consideration to be proved, the other requires 
the proof of no other consideration than is indicated in 
the act of waiver. An executor or administrator may 
waive the operation of the statute by omitting to plead 
it, but as he acts only in a representative capacity, and 
in relation only to the rights that were vested in the tes- 
tator or intestate, he cannot by a new agreement waive 
such right on behalf of the estate he represents. An 
agreement to that effect would require all the ingredients 
of a contract, and would be his own personal act, and 
would not be binding on the estate. 1 Whart. 66. This, 
too, has been otherwise held. 

If ‘‘a promise by the debtor before the statute has com- 
pleted the bar” is sufficient to evade the operation of the 
statute on the ground that “it might be injurious to the 
creditor ” as indicated in 5 Bar. 229, then, a promise to 
pay the debt, or any other act on the part of the debtor, evin- 
cing his determination not to rely upon the statute, for 
like reasons would be a waiver of his right, The near- 
ness or remoteness of the dangers of injury could not be 
made the test of its being, or not being, a legal considera- 
tion for a promise, as seems to be indicated in the case 
referred to. 

This question has been equally tortured by decisions 
in most of the other states. The case of Pinkerton vs. 
Bailey, S Wend. 600, affords a useful illustration. An 
action was brought upon a promissory note, after it was 
barred by the statute, a subsequent parol acknowledgment, 
was held to “keep alive” or “revive the remedy.” 
This seems to me,to partake more of Judicial magic 
han of “ the perfection of reason.” If it be considered 
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as a waiver of the statute, it is intelligable ; but how it 
can animate a promissory note of some ten years standing 
with all its mercantile incidents, and yet protect it from 
the operation of the statute as a note under six years old 
is not so readily perceived. 9 Wend. 293. 

The doctrine in Massachusetts is, that the acknowledg- 
ment of the debt by the defendant, within six years, shows 
that ‘“‘the contract is not within the intent of the statute.” 
viii. Mass. Rep. 133, x1. do 452. 

There is no subject upon which there has been so 
many conflicting opinions as that of the statute of limita- 
tions. The books are full of these, and present indica- 
tions are unfavorable to the hope of the courts ariving 
at any thing like uniformity. This demonstrates that 
false theories have been assumed, and ungarded specula- 
tions indulged, from which contradictory and illegal decis- 
ions must have necessarily followed. 
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PINTARD ET AL. IMPLEADED &e. v. DAVIS, 


Court of Errors and Appeals of New Jersey. October 
Term, 1846. 


1. One of two or more co-obligors in a money bond cannot at law aver that 


he is only a surety. : ; Lae 
2. A surety is not Glosbenped by requesting the creditor to sue the principal 
debtor while still solvent, though the creditor neglects to sue, and the debtor 


afterwards becomes insolvent. Sisy 
3. A surety cannot by notice in pais compel the creditor to sue the principal. 


Error to the Supreme Court. This was an action of 
debt brought in the Monmouth Circuit Court by Davis 
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against Pintard and two others who were impleaded with 
one Morford, upon a joint bond, dated June 9, 1829, giv- 
en by the plaintiffs in error and the said Morford to Da- 
vis in the penal sum of $800, conditioned to’pay $400 in 
one year from date. The declaration was in the usual 
form. The defendants (except Morford) pleaded special- 
ly that the action ought not to be maintained against 
them, because Morford signed the bond as principal and 
they as sureties only, and that the bond was given for the 
proper debt of Morford, of which the plaintiff had notice 
at the date of the bond. That after the bond became 
due, to wit: in 1833 they requested the plaintiff to collect 
the money of Morford who was then solvent, and so con- 
tinued for eight years thereafter, and that the same could 
then have been collected of him, but that the plaintiff 
without reasonable exeuse neglected to take any legal 
measures against him or to proceed in any way to collect 
the same. That Morford became insolvent and so con- 
tinues, so that by the neglect of the plaintiff the loss will 
fall on his sureties if they should be compelled te pay the 
debt. 

To this plea the plaintiff demurred, and the Circuit 
Court held the plea to be insufficient. The judgmentof the 
Circuit Court was affirmed on Error in the Supreme 
Court, (Spencer’s Rep. 205) and threupon a writ of error 
was brought to this Court. 


Mr. Watt & Mr. Vroom for plaintiff in error: tn 
equity the surety may compel the creditor to collect the 
debt and any thing done by the principal to injure the 
surety, as by giving time or changing the character of 
his liability, discharges the surety. But the surety is not 
obliged to resort to a court of equity to stimulate the dil- 
igence of the creditor. Although it may be admitted that 
it is still otherwise in England, yet here we are not so 
strictly bound by the forms of the common law, and re- 
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lief may be had in many cases at law. Whether a surety 
is discharged or not is a legal question. Mere laches 
may not discharge a surety, but if injury oceur in conse- 
quence of delay after notice, as in case of subsequent in- 
solvency of the principal, then the surety is discharged. 
1 Brs. C. C. 582 ; 2 Ves. Jr. 540; 4 Dal. 135; 8S. & R. 
110; 7 John. 332; 13 Ib. 174; 15 Ib. 433; 17 Ib. 384; 
1 Hill (S. C.) Rep. 16; 3 Wend. 216; 13 Ib. 377; 10 Ib. 
162; 3 Wash. C. C. R. 70, 75. 

Mr. Vredenburg & Mr. Dayton contra cited 6 Ves. 734; 
2 John. Ch. R. 554; 2 Pick. 581; 4 Ib. 382; 5 Ib. 307; 2 
South. 585. 

CARPENTER, J. Whether a surety is discharged or not 
may be a legal question, but in the case of a sealed con- 
tract it must be when the suretyship appears on the face 
of the instrument. The solemnity of such instruments 
forecloses in general all inquiry into the consideration.— 
If bound as principal a defendant cannot aver at law that 
he is only a surety, though in equity parol evidence is ad- 
missible to show who is principal, and who surety. In 
this state this clear rule of the common law has never 
been infringed. In Manning v. Shotwell, 2 South. 584, the 
creditor who had been called upon to sue the principal 
discontinued the suit and gave him further time. The 
court held that-this did not form any defence at law to a 
suit against the makers of a sealed bill. 

But independent of this technical objection, which how- 
ever is fatal to the legality of the plea, the defence cannot 
be maintained. The undertaking of such surety is abso- 
lute. It is his business to see whether the principal pays 
and not that of the creditor. If he lies by and the insol- 
vency of the principal intervenes, he must abide by the 
loss and cannot throw it on the creditor. Mere delay to 
require payment, without any binding contract for that 
purpose and without fraud, will not discharge a surety, 
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and upon the facts of this plea there could be no relief 
even in chancery. Supposing the surety can call upon 
the creditor to do the most he can for his benefit, it must 
be upon terms that will secure the creditor from all the 
consequences of risk, delay or expense. Wright v. Simp- 
son, 6 Ves. 734; 2 Story Eq. T.§ 849. But no sanction 
has ever been given in this state to the present attempt to 
invert the natural order of the obligations created by the 
contract of surety. The cases of Pain v. Packard, 13 John. 
174, and King v. Baldwin, 17 Ib. 384, are not generally 
recognized as authority and have introduced into the state 
in which they were decided a new rule between creditor 
and surety which we think unnecessary and inexpedient. 
The surety has ample means of relief more in accordance 
with the nature of his contract. He may compel in a Court 
of equity the payment of the debt, or a more obvious and 
simple course, he may pay the debt himself according to 
his undertaking, and then sue the principal upon his im- 
plied contraet for re-imbursement. The present case is 
one of mere delay, and we do not recognise the rule that 
the surety by a simple demand inpais can remove the duty 
of active diligence from himself to the creditor. We are 
all of opinion that the judgment of the Supreme Court 
must be affirmed. 

The Court (the chancellor, Whitehead, Carpenter, Ran- 
dolph, Speer, Spencer, Porter, Schenck, Robinson & Sin- 
nickson,) unanimously affirmed the judgment of the Su- 
preme Court, 

HornBuowe_Er, C. J. and Nevins, J. did not sit on the 
argument of the cause. 
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Supreme Court of Pennsylvania. 
MIDDLE DISTRICT. 


Hack et al. v. Stewart.—A father being indebted, cannot 
sell his real estate to his sons, allowing a part of the con- 
sideration to be retained by one of them for services ren- 
dered after he became 21 years of age in his father’s fam- 
ily. Such sales and conveyances would inevitably lead to 
fraud. Burnside, J. Error to Perry Co. 


Strorble v. Cleaver.—The plaintiff in an elder judgment, 
on a sale of the land of the defendant on a juniorjudgment, 
is not bound to come and take the money; and if the 
Sheriff distributes the money without paying his lien, 
and the money goes to the ease of the defendant by pay- 
ing his other debts, the elder judgment will still be good 
against the defendant, though its lien is discharged. Per 
Coulter, J. Error to Berks Co. 

Judgment affirmed. 


Faust v. Miller & Renno.—When the attesting witnesses 
to a bond saw but one of the two obligors sign and seal, 
the jury ought to have been instructed toinquire whether 
the form of the clause of attestation was purposely made 
general by the contrivance of the obligee to import an at- 
testation of execution by both obligors, or whether it was 
done ignorantly and accidentally. If the witness subscribed 
it as it was prepared, without being practiced upon by the 
obligee, the bond was valid. The question of the honesty 
of the transaction should have been left to the jury. Per 
Gibson, C. J. Error to Berks Co. 

Judgment reversed and venire de novo awarded. 
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McAlister v. Boden.—The mechanics’ lien law of 1845, 
does not extend beyond the master workmen, and is not 
to be construed to include journeymen and day laborers. 
Per Bell, J. Error to Dauphin Co. 

Judgment reversed. 


Brice v. Clark. A justice of the peace having issued 
an Execution against Liggit, Brier came in to the justice 
and ‘acknowledge himself as bail to be paid at the expi- 
ration of six months,” which the justice took upon his 
docket. Assumpsit was brought against Brier. Held, 
that the promise and undertaking was not merged, as this 
's not a recognizance authorized under the Act of 12 July, 
1842. It is a promise on forbearance which is sufficient 
to support the assumpsit. Per. Burnside, J. Error to 
Juniata Co. 

Judgment affirmed. 

Cobel’s Ex’rs. v. Cobel—Where a landlord assumed to 
take part of the crop for the use of the land, and died be- 
fore the harvest, his share of the grain was held to be rent, 
and to go with the reversion to the devisee, and not to 
the Executor. Per Coulter, J. Error to Franklin Co. 

Judgment affirmed. 


Ekel v. Jones.—Jones was sued on a guaranty in these 
words: “I guaranty the payment of John Smull’s notes 
payable to John Ekel.” The notes offered in evidence 
were Smull’s notes payable to the order of John Snevily, 
and transferred by Snevily to Ekel. It was objected that 
the guaranty does not refer to the notes offered in evi- 
dence—the notes offered being notes payable by Smull to 
Snevily and the guaranty of notes payable by Smull to 
John Ekel, and the offer was rejected by the court. This 
was held to be error—that the question should have been 
submitted to the jury as a matter of fact. Per Coulter, J, 


Error to Dauphin Co. 
Judgment reversed. 
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Hait & Co’s. Appeal. Uart’s judgment was entered in 
the Common Pleas of Lycoming on the 24th June, 1839, 
and never revived. Clinton county was erected on the 
2ist of June, 1839, but not organized till some time after- 
wards. The judgment was well entered in Lycoming, 
and the lien for five years in Clinton would hold, but not 
longer without a sci. fa. to revive even though execution 
was issued upon it. Per Rogers, J. 

Decree affirmed for the reasons given by Judge Wood- 
ward. 


Keller’s Appeal.—An admr. who does not give new and 
original credit to a debtor, but found the bond among the 
papers of the decedent, when it had been due four months 
before the decedent’s death; and no change of circumstan- 
ces or new posture occurred in the affairs of the obligor 
to put the admr. upon close vigilance, and his credit had 
remained good in the neighborhood till his failure, and 
where some payments on the bond had been made in the 
mean time; the admr. is not to be held accountable. 

Admrs. are required to act only with honesty and good 
faith, and are not required to possess greater foresight 
than others around them. 

There is a distinction between this case, and one where 
the admr. has the money in his hands and lends it out.— 
In the latter he will be held to rigid accountability ; in 
the former the confidence is already reposed by the dece- 
dent, and such vigilance only is required as a prudent 
man would be expected to possess. 

Gross negligence is required to charge a trustee. Per 
Coulter, J. Error to Cumberland Co. 

Decree reversed. 


Mantland v. Himes.—The release of one who is surety 
in a joint judgment does not release the principal. Per 


Bell, J. Error to Cumberland Co. 
Judgment affirmed. 
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Armstrong v. Nevinger.—The 12 sec. of the Act of 21 
March, 1772 (landiord and tenant law) commands the 
Sheriff to summon twelve substantial freeholders. This 
necessarily implies that he must select as well as summon, 
which is in its nature a judicial act, and cannot be done by 
deputing a stranger. It must be done by himself or his 
deputy acting under the sanction of an official oath. Nor 
does the subsequent assent of the Sheriff cure this radi- 
cal defect. Per Rogers, J. Error to Dauphin Co. 


Miller v. the Comth.—The day of the date of a bond 
given by a collector and his sureties conditioned for the 
faithful performance of his official duties is to be included 
in the computation of time during which the bond is to 
run so as to hold his sureties for moneys received by him 
on that day. Per Burnside, J. Error to Dauphin. 


Hale v. Grady. Where a justice of the peace issued a 
summons, the deft. appeared and confessed judgment for 
a sum beyond the jurisdiction of the justice, entered bail for 
stay of execution, and afterwards paid the money to the 
justice, the bail of the justice will be liable to the pltff. on 
his bond and the Act of Assembly requiringit. Per Burn- 
side, J. Error to Dauphin Co. 

Judgment affirmed. 


Sunbury v. Dauphin.—Though the Act of 1836 declares 
the order of the sessions (relative to the settlement of a 
pauper) shall be final, yet it does no more than would 
have been done had the clause been omitted. Neither 
that Act, nor the English stat. on the same subject, at- 
tempted to take away the common law jurisdiction of this 
court to examine into the legality of the order on certio- 
rari. 

Payment of rent by a surety is payment by the princi- 
pal within the intent of the poor law, though not at the 
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instance and request of the principal. The legal obliga- 
tion of the surety would supply the place of such request, 
and enable him to recover, for money paid and expended 
from the principal. Per Curiam. 

Judgment affirmed. 


Dohner v. Dohner.—The 3d section of the Bankrupt 
law divests the property and right of property of every 
name or nature, whether real, personal or mixed, of every 
Bankrupt by mere operation of law ipso facto, from the 
time of the decree, and by virtue thereof vests it in the 
assignee. The testator who bequeathed the legacy in 
question, died the 4th of May, 1845; the pltff. was declar- 
a bankrupt the 20th May, 1845. He has therefore an in- 
terest in the legacy. Per Rogers, J. Error to Leba- 
non Co. 

Judgment affirmed. Marked not to be reported. 


Holm’s Appeal.—When the lien of a judgment expir- 
ed after the sale of the land by the administrator and 
while the money was in his hands; held, to be unnecess- 
ary that it should have been revived to continue its lien 
on the money. Comth v. Glinn, 3 P. R. Per Curiam.— 
Error to Lebanon Co. 

Judgment affirmed. Marked not to be reported. 


Kamony et. al. Appeal. When execution issued before 
the judgment was ripe, subsequent execution creditors 
cannot take advantage of it. Per Curiam. Errorto Leb- 
anon. Judgment affirmed. 


Lantz v. Lutz.—The Act of 1819 which allowes the at- 
torney general to enter a nolle prosequi on an indictment 
for fornication and bastardy on a compromise, recognizes 
a private right in the prosecutrix, which entitles her to have 
an action against the constable on an escape of the pn- 
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tative father from him after an arrest on a warrant, notwith- 
standing the 7th sec. of the act of 1772 which limits the 
period of bringing certain actions against justices and con- 
stables to six months from the time of the recovery. 

The design of this Act (1772) is to defend the officer 
against the consequences of involuntary tresspasses, not 
against the consequences of wilful misconduct. Per Gib- 
son, C.J. Error to Lebanon Co. 

Judgment affirmed. 


Canal Commissioners v. Commonwealth.—When a man 
is appointed to an office created by the Legislature, for a 
definite period, with compensation fixed by law, the le- 
gislature may after he has entered upon the duties of that 
office, lessen the compensation so fixed, without viola- 
ting the constitutional provision against impairing contracts. 
Per Curiam. Error to Dauphin. 

Judgment affirmed. 


Shornberger v. Mulholland & Lyon.—The Act of the 5th 
of May, 1832, regulating lateral rail roads is constitutional 
and wise ; and by the Act of 28 March, 1840 it is extended 
to all the counties of the State. The Act of 12 Feb. 1842 
is merely accumulative to the counties of Tioga, and Col- 
umbia, and does not repeal the Act of 1832, and has no 
relation to the other counties of the State. 

Possession and occupation of the mines and lands ad- 


jacent, are sufficient, under the Act of 1832 to give the 


right to such a lateral rail road, without the legal title 
being proved. Per Burnside, J. Error to Blair Co. 
Judgment affirmed. 


F. & M. Bank for use of Eccles v. Harper & Miller.— 
The bail in a recognizance for a writ of error whois fixed, 
may on payment of the cost take a transfer from the pltff. 
and proceed to make them by Execution from one of the 
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co-defendants unless there be collusion between him and 
the insolvent co-defendant, in which case it would be oth- 
erwise. . 

The bail being compelled to pay the costs had a right 
to take a transfer as an indemnity ; and this whether the 
action be tort orcontract. PerRogers,J. Error to Cum- 
berland Co. 


Etter v. Baily— Where a deft. in a judgment passed 
over to the agent of the pltff. either as collateral security 
or satisfaction of the debt, a quantity of stoves, and the 
agent sold them eitheron his own account, or for the pitff. 
the debt was so far discharged, and the defendant in the 
judgment is a competent witness in regard thereto. 

The sale or barter of the stoves by the agent was a di- 
rect conversion of them which supercedes the necessity of 
demand and refusal, which is merely evidence of it. 

Nor was the agent entitled to storage in the suit against 
him, having forfeited his right to retain, by having dealt 
with the property as his own. 

And though the note was originally in the names of 
Baily and Updegrove, yet the delivery of the stoves to Bai- 
ly alone, through his agent the deft. in this suit, gave him 
separately a special property in them, sufficient to main- 
an action in his own name against a wrong doer. Per 


Curiam. Error to Dauphin. 
Judgment affirmed. 


Bratler’s Appeal.—The lien of a mortgage given for the 
purchase money of land is not divested by a sale on a judg- 
ment entered on the same day on which the mortgage was 
registered, when it was entered for recording within the 
sixty days. The proceeds of the sale will go to the extin- 
guishment of the liens entered while the deft. and mort- 
gagor had only the equitable title. Per Bell, J. Error 


or to Mifflin Co. 
Decree affirmed. 
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Ege v. Barnitz.—The assignor of a bond with guaran- 
ty, afterwards requesting the holder ‘not to put the bond 
in suit at this time as it is my desire not to have an action 
brought on said bond,” thereby waives his right to have 
care and diligence exercised on the part of the assignee, 
and in case of loss the assignor will have to bear it, on the 
same principle that the giving of time to a principal will 
discharge a surety. 

This waiver cannot be annulled by after instructions 
to sue when the obligee had left the State. 

Nor is an assignee obliged to look to collateral securi- 
ty given him by the assignor, after the assignment and 
guaranty, before suing the guarantor. It formed no part 
of the original contract. Especially is this so, when the 
callateral is subject of agreement without the intervention 
of the assignee, and its recovery is uncertain. Per Coul- 
ter, J. 

Judgment affirmed. 


Cox v. Couch—Where a tract of Land is described in 
the articles of agreement for sale, by calls for adjoiners, 
byt not by courses and distances at all; and inthe deed 
the grantor added courses and distances, one of which 
varying from the line on the ground, assumed to carry the 
grant into the land of an adjoiner, the vendee cannot in- 
sist that the vendor had not title to all the land he pro 
fessed to convey, when he had title to all he sold and 
was to be paid for. The consequences would have been 
the same had the course and distance fallen short of the 
actual boundary. 

It is a principle of construction that where lands 
are described by courses and distances, and also by calls 
for adjoiners, the latter, where there is a discrepance, 
universally govern. By reason of the imperfection of 


instruments, the inequalities of surface, and carelessness, 
VoL vii—6 
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extreme accuracy is not to be attained by the compass 
and chain, while calls for natural objects, or what is much 
the same, known and established lines of contiguous tracts, 
admit of perfect certainty. 

Where therefore a vendor conveys by established land 
marks, the subject of the grant will neither overrun nor 
fall short of them. They form the true boundary, and 
the courses and distances serve but to point towards the 
plan. Per Gibson, C. J. Error to Huntingdon. 


Commonwealth. ex. re. Philipi v. the Judges of Quarter 
Sessions of Lebanon. Mandamus. 

An act of the legislature directing an election to be 
held within the townships interested, by the qualified 
voters, in order to determine by ballot whether the new 
township should be continued or annulled, is not within the 
principle settledin Parke v. the Comth. (6 Bar.) but is con- 
stitutional and valid. 

‘‘ That case settled nothing more than that the General 
Assemly cannot delegate to the people a power to enact 
laws by the exercise or the ballot, affecting the property 
and binding the political and social rights of the citizen. 
But the creation of a new township, or the erection of a 
new district for merely municipal purposes or conve- 
nience for the transaction of the public business, is in no 
degree similar to the execution of the law making powers.” 
“By the Act of 1834 the courts acting through commis- 
sioners are vested with the powerto erect new townships 
and divide old ones, and the constjtutionality of that Act has 
not been questioned. But if the Legislature can author- 
ize the courts to decide questions of this character, they 
can authorize the people primarily to do so.” 

The mandamus in this ease, which was to direct the 
swearing in of a constable elected in the new township, 
discharged. Per Bell,:J. 
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Snevily v. Wagoner.—On a partition in the Orphans’ 
Court, where the husband of one of the heirs takes a 
part more than his wife’s portion, he will be regarded as 
a purchaser and taking in fee simple such excess, and as 
having only a life estate in what would have been her 
portion. Per Coulter J. Error to Lebanon county. 

Judgment affirmed. 


Light admr. of Peffley v. Leininger.—By our defalcation 
act, and by the principles of Equity, mutual demands of 
persons dealing together, mutually pay and satisfy each 
other, so that on the oath of one of the persons so deal- 
ing, his admr. cannot regard the whole claim of his dece- 
dent as assets, and he can recover only the balance which 
may be due. Per Coulter J. Error to Lebanon county. 


Moore v. the Comth. —A person paying out the note of 
a broken bank and taking a receipt in discharge of a debt 
is not indictable under the 21 sec. of the Act of 12 April, 
1842. Such a receipt is not money, personal property or 
other valuable thing ; for as a receipt can be explained or 
avoided for misrepresentation in law or equity, it will not 
preventthe recovery of the just debt. Per Burnside, J. 
Error to Quarter Sessions of Cumberland Co. 

Judgment reversed. 


Piper v. Martin —Where a Pitff. in an Execution at the 
Sheriff’s sale bid off property attached to the freehold 
with the consent of the deft. in the execution, he will be 
bound to pay for it, though his judgt. and execution are 
subsequently set aside, and the money ordered to be paid 
to subsequent executions which were not issued at the 
time of the sale. The rule caviat emptor applies. But 
in this case the pltff. was a party to an agreement to 
consider the money in Court, when the decree of distri- 
bution was made, and Martin the pltff. had actually paid 
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it according to that decree. Judgments on the real estate 
are not interested, because the property (a still) is_re- 
maining ; besides they are bound by the decree. 

The assignees in Bankruptcy of the deft. in the execu- 
tion were likewise parties to the decree of distribution, 
and if they were not, the Sheriff is the proper party to 
recover the money. Per Rogers, J. Error to Cumber- 


land Co. 


Judgment affirmed. 


Kinzer v. Mitchell—The deft. inan ejectment may prove 
by parol that the judgt. of the pltff. and the sale of the 
land to him were procured by fraud; that the proceed- 
ings in the Orphans’ court to have the land sold for the 
payment of debts, were not in reality a sale, but a mode 
of partition adopted by the heirs for convenience; that 
Mitchell the husband of deft. never paid anything for the 
purpart of the land in controversy, but held as trustee of 
the wife, the deft.; and that Mitchell after quarrelling 
with his wife only set up absolute title in himself and con- 
fessed the judgt. to the pltff on which he purchased the 
property, but never paid any money, and had notice of 
the fraud. Per Coulter, J. Error to District court of 
of Lancaster. 

Reaffirms the opinion in the same case, 5 Barr 216. 

Judgment affirmed. 


Davis v. Norris.—A judgment in partition charging the 
purpart of the pltff. with owelty, is not a judgment quod 
recuperet, and will not sustain a sci. fa. reciting that the 
pitffs. had recovered against the pltff. in partition as well 
a certain debt of so much, as well as so much for their 
damages and costs. The plea of nul tiel record in such 
a case ought to have been sustained. There is no such 
judgment on the record. 
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The statute authorized nothing to be added to the 
judgment in partition which is quod partitio firma et sta- 
bilis in perpetuam teneatur. It charges the owelty of 
partition awarded by an inquest on the purparts; proprio 
vigore ; and the process to enforce it, is like that undera 
certificate of balance attached toa verdict for deft. pursuant 
to the defalcation act. The writ ought simply to recite 
the impleading, the interlocutory judgt. the award of an 
inquest, the inquisition and the final judgt. with an aver- 
ment thatthe deft. had not paid, &c. Per Gibson, C. J. 
Error to Mifflin Co. 


MeGuire admr. of Adams v. Adams.—PItff. claimed for 
board and attendance on the intestate and funeral expen- 
ses. Deft. set up a note held by the intestate against the 
pltf about which proof was given that the intestate said 
in the life time she would never collect it of him; and 
that at her death it was to be his. 

Per Curiam. The case of Zeigler v. Eckert (Law J. 
1847 Aug. No.) on which the case was ruled below be- 
longed to a distinet class. There the parol evidence was 
admitted to rebut a presumption that a testator did not 
intend to give by his will, not as proof of an independent 
gift. This case is decided in the case of Duncan Camp- 
bell’s estate at the last Term at Pittsburg, in which it 
was held that directions to destroy certain promissory 
notes, or give them to the drawer in case the creditor 
should die before seeing him, are but evidence of an unex- 
ecuted intention to give, not a gift itself. That case rules 
the present. Error to Adams Co. 

Judgment Reversed and venire de novo awarded. 


Miller v. Ege.—A. a manager of a furnace belonging to 
the Estate of his deceased father, which estate was in- 
debted to him both as manager and devisee, owed a debt 


it 
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to B. on which he was arrested on a ca. sa. C. executrix 
of the will who had powers conferred init to carry on the 
furnace and manage the estate, confessed. a judgment to 
B. in place of, and in satisfaction of his claim against A. 
Ifeld, that such a judgment was an exception to the gen- 
eral rule, that an Adm’r. Executor or Trustee, cannot 
hind the estate held in trust for the benefit of himself or 
for the debt of a third person, and that such judgment 
could bind the estate. Per Rogers, J. Error to Cum- 
berland. 


Decree Reversed. 


Benson v. Borough of Reading.—The court of Quarter 
Sessions of Berks Co. under the general road law has no 
authority to widen Liberty alley into a 50 feet street, nor 
under the Act of 1825,6 P. L. 115, sec. 2, 3 and 4, for the 
better regulation of the borough of Reading, which au- 
thorized the court to grant views for opening or exten- 
ding any street lane or alley in said borough, any such 
powers. Per Curiam. 

Decree affirmed for reasons given by the Court below. 


Hood v. Palm, et al.—The declaration in this case charg- 
eda conspiracy to defame the pltff. by speaking scandalous 
words of him, and evidence was given of words as overt 
acts which would not be actionable if spoken without 
preconcert, and also of a written publication of the same 
words which were distinctly libellous. Held, that a legal 
presumption of damage arises, though no special dam- 
ages is laid or proved. 

A Conspiracy to defame by spoken words not actiona- 
ble would be subject to prosecution by indictment, and if 
so by action, by reasun of the presumption that injury and 
damage would be produced by the combination of num- 
bers. Per Gibson, C. J. Error to Cumberland Co. 
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Comth. for use v. McIntyre Garnishee—When the real 
estate of an intestate is valued and appraised in the Or- 
phans’ Court and taken at the valuation by one or more 
of the heirs, and recognizances entered into to secure the 
shares of the other heirs, and afterwards such real estate 
issold at sheriff’s sale on incumbrances against the intestate 
for a less amount than the valuation, after the recogni- 
zances are due, and a balance, after paying allliens against 
the intestate, is paid over into the hands of the admr. such 
balance will go to the recognizees. But the recogni- 
zees cannot attach it in the hands of the admr. as garni- 
shee, for the recognizors had no claim to it. 

In this case the three sons, the recognizors, had the 
possession of the real estate for five years, and one of 
them had money belonging to the estate which ought to 
have been applied to the payment of the liens; hence it 


was their fault the property was sold. Per Rogers, J.— 
Error to Perry Co. 


Welsh v. Cooper.—A person who indemnifies a Sheriff 
for selling the goods claimed by another person than the 
deft. in the execution is a party principal in the trespass, 
although not joined in the suit, so that he cannot be com- 
pelled to testify ; but his declarations when against his 
interest may be proved. 

The books of the person whose goods are thus sold 
ought also to have been received in evidence. They are 
not evidence made for him, more than that he sold goods, 
received the money &c. The weight of such testimony 
must be referred to the jury. Per Coulter, J. Error to 
Perry Co. 

Judgment reversed. 


Martin v. Hammond.—A pltff. in sueing for the purchase 
money is entitled to recover, without showing that the 
title is good, where he does not set out his title, upon 
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proof of a deed tendered. The deft. to put kim upon 
proof of title must plead something more than covenants 
performed, to give him notice the title is contested. The 
usual mode is by the addition of absque hoc, &c. Per 
Coulter, J. Error to Cumberland Co. 

Judgment affirmed. 


Sanderson v. Haverstick—A person who cuts timber 
and piles it up for use, in the lines of the pltff. upon 
ground in which a public road had been located by view- 
ers, but actualy opened a short distance from where the 
viewers laid it, is liable in Trover under the 3dsee. of the 
act of 29 March 1814. The cutting and piling is a sufli- 
cient conversion under this act. 

When a public road passes over land, the timber and 
grass upon its surface, and minerals beneath. it, belong to 
the original owner. The public acquire a right of way 
merely, subject to which the rights of the owner are un- 
changed. In this case the timber was cut by deft. to pre- 
vent its shading his meadow. Per Curiam. Error to 
Cumberland Co. 

Affirmed for the reasons given by the Court below. 


Comth. for use v. Magee Sheriff—The order of a sin- 
gle judge of the Common Pleas, made at Chambers, and 
without previous notice to the pltff. in the execution, to 
stay proceedings on the writ, is obligatory on the Sheriff, 
and he ean justify under it for not makinga levy and sale. 
It postpones the execution tillafter the return day, so that 
intermediate executions will take the proceeds. 

Notice in such cases is not indispensable though highly 
proper, but the Sheriff is not bound to enquire into the 
regularity of the proceeding. 

In this case the judge made two errors, in acting ex- 
parte, and in giving an unconditional order, without re- 
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gard to the rights of the pitff. Associate judges not versed 
in matters of law, should take warning. Per Pell, J. Error 
to Perry Co. 

Judgment affirmed. 


Mc Fail’s Appeal—When a testator directed the devi- 
see of her real estate to pay “all herlegal debts due at the 
time of herdecease,” bonds not payable till some time af- 
ter her death, are included. 

On a devise “ under condition” ut supra and in juxta 
position the personal property is given to another, not 
only the debts but legacies are charged on the land as 
the primary fund. Per Coulter, J. Error to Cumber- 
land Co. 


Judgment affirmed. 


Sowers v. the Academy.—The purchaser at a Sheriff’s 
sale is interested in the appropriation of the money rais- 
ed by the sale, since the act of 1830, and is bound to come 
in at the return of the writ and attend to his particular in- 
terests, or he will be concluded by a decree of the court. 

In this case a mortgage junior to the judgment on 
which the sale was made was not paid out of the fund.— 
The creditors and the purchaser, it is said, were the real 
parties interested, as the mortgagee had an unquestioned 
right to come upon the land or the fund. But the pur- 
chaser took no part, and so the mortgage was not paid 
out of the fund. The mortgagee can look to the land.— 
Per Gibson, C. J. Error to Juniata. 

Judgment affirmed. 


Moore v. Miller.—No form of words are necessary to 
constitute a lease, the term need not be used; any term 
equivalent will answer. 

An agreement that the pltff. should enter, dig, ore, build 
houses, &c. to pay as a compensation fifty cents a ton for 
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the ore taken, is in substance a lease; and whether he 
was a tenant at will, or from year to year, is a question of 
fact to be determined from the whole evidence, and being 
by parol was properly left to the jury. Secus if the lease 
had been in writing, but there being evidence on both 
sides, the court was not bound to take it from the jury. 
It was only their province to instruct the jury what es- 
tablished a tenancy at will, &e. 

In the absence of proof no implication arises in law 
that a lease is to hold from year to year for a year, or 
any definite period; but the jury must look to the whole 
proof in the case and determine from the evidence. 

The court is not bound to withdraw a case from the 
jury at the requestof either party where there is anything 
legitimately referable to them. When the evidence is 
clearly insufficient it is not error for the court so to in- 
struct them, but it is error to withdraw when there was 
any thing which ought to have been left to them. Per 
Coulter, J. Error to Cumberland Co. 

Judgment affirmed. 


James Bredin’s administratrix with notice to heirs of said 
deceased v. Agnew.—This was originally an action of co- 
venant brought by John Agnew v. James Breden in his life 
time in 1834, which remained pending and undetermined. 
Bredin having died intestate in July 1838 and his admin- 
istratrix having been substituted by consent until 1841, at 
which time judgment was entered in the court below for 
the plaintiff, which was affirmed by the Supreme Court, 
6th February, 1843. On the 20th July, 1846 this sci. fa. 
was issued to revive the lien, &c. and with notice to the 
heirs in order to charge intestate’s lands, which were in 
the possession of said heirs and situate in Perry county. 
The above facts were found by a special verdict. It is 
proper to state that the special verdict set forth a fraud- 
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ulent judgment obtained by John Bredin against James 
Bredin, which was to be considered or notby the court as 
they should or should not think the evidence pertinent to 
the cause. Very properly no notice is taken of this part 
of the evidence by the court above: Held, Bell, J. deliv- 
ering the opinion, that the substitution of the administrix, 
was a sufficient commencement of an action under the 
Act of 24th February, 1834, that the judgment was well 
revived under its various provisions so as to charge the 
lands, and that it bound the lands in Perry county, the 
lien of ajudgment obtained after adecedent’s death ona 
debt due before being only limited by the boundaries of 
the state, though suit can be brought in but one county. 
Error to Common Pleas of Cumberland Co. Sci fa. 


Mc Dowell et. ux. v. Adm’r. of Potter.—Upon the plea of 
the statute of limitations in an action by a client against his 
attorney to recover money collected by him, time must be 
computed from the period when notice was given to the 
client of the receipt of the money sued for, the onus of 
proving which falls upon the Attorney. Yet in case of a 
demand of long standing if with ordinary care and dili- 
gence the client might have known that the money had 
been collected, it would be otherwise. 

Though a feme covert be within the saving clause of 
of the Act of limitations, and protected from the effect of 
lapse of time, yet ina suit by the husband and wife the 
action is that of the husband, and in which the Act of 
limitation may be effectually pleaded. But if no action 
be brought during coverture the statute begins to run only 
from the period of discoverture. Per Rogers, J. Error 
to Centre County. 


Christman’s Estate ——Where the words of a will were— 
“I give and bequeath unto my son Jonathan five hundred pounds money 
as aforsd. and to my Daughter Reachel four hundred pounds Mony as 
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aforsaid, but since both my son Jonathan and my Daughter Reachel are, 
nun Compas Mentes It is my will that their Shears shall remain in the 
hands of my herein after named Executor, at his own and proper use during 
theire Lives, and for the use of the money of both those shears, my said 
Executor, shall pay Intrest at the rate five per Cent per hundred yearly, 
and shall Keep both Jonathan § Reachel, by himself and Cloath §& feed 
them and shall give Jonathan yearly twenty dollars as wages, as Long as 
heis well but if he should get sick or trouble son he shall have a right to 
make a reasonable charge, and I give and bequeath unto my Daughter 
Sahra five hundred Pounds but as it is doubtfull with me wither she will 
ever be fit to act for herself itis my will that she shall be at the eage of 
twenty one years examined and if it will appear that she should not be 
possessed of understanding enough to govern her affairs, then her shear 
shall also remain with my executor in the same way as Jonathan and 
Reacheals shears are ordered by me to be appropriated, and if any of 
of my before Mentioned Children should die without Issue, their shears 
shall be eaqually divided amog all the rest of my Children Excepting my 
son Peter he shall receive no part thereof. 

Held: that Peter as trustee should have the uncontrol- 
ledandabsolute use of the money bequeathed to the Leg- 
atees during their lives, and as a compensation therefor 
he should pay interest at the rate of 5 percent per annum, 
the money to be suffered to accumulate in his hands for 
their benefit and the benefit of the other children; and in 
addition thereto he should be compelled to furnish them 
with boarding, lodging, and clothes, suitable to their con- 
dition. Per Rogers, J. Error to Berks Co. 


Specht v. The Commonwealth,—Held, that the first sec- 
tion of the Act of 22d April, 1794, which prohibits any 
person from doing any worldly employment or business 
whatever on the Lord’s Day, commonly called Sunday, 
(works of necessity or charity only excepted) is constitu- 
tional and does not interfere with the rights of conscience. 
2. That one who regards the seventh day of the week as 
the true Sabbath, may be punished under the act for 
attending to his ordinary business on Sunday. 3. The 
selection of a period of rest is essentially a civil regula- 
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tion made for the government of man asa member of 
society. Per Bett, J. 

SOULTER, J. concurred in the judgment of the majority 
of the court but dissented from the reasons assigned in 
support of it. He believed the laws against Sabbath 
breaking constitutional because they guard the Christian 
Sabbath from profanation, and in the language of the Act 
of 1794, prohibit work or worldly employment on the 
Lord’s Day. 

Burnsipe, J. was understood to concur with Mr. Jus- 
tice Coulter. 


NORTHERN DISTRICT. 


Schroeder v. Decker et. al—Held, 1. That the certifi- 
cate by a judge or justice of the peace of a wife’s sepa- 
rate examination and acknowledgment of a deed may be 
falsified by parol evidence of fraud, or concealed duress. 

2. «The deed for a part of the property being executed 
while the wife was an infant is absolutely void, and the 
deed for the residue is open to objections as decisive.” 


Per Gibson, Ch. J. Error to Bradford Co. 


———D oe 


For the Law Journal. 


DAMAGES IN ACTIONS OF TORT. 


In the case of Good v. Mylin as abstracted in the June 
No. of your Law Journal, the Supreme Court have over- 
ruled the cases of Wilt v. Fickers, 8 Watts 235, and Rogers 
v. Fales, 5 Barr 159, which recognize the principle that 
in actions ex delicto the jury may in their discretion com- 
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pensate the plaintiff for the trouble and expense to which 
he has been subjected in vindicating his rights by action. 
In delivering the opinion, Ch. Just. Gibson says “there is 
no precedent, but those cited, in the English or American 
books from the Norman conquest.” In Goodtitle vs. 
Tombs, 3d Wilson, p. 118, 121, (a case since the Norman 
Conquest.) Mr. Just. Gould says that inan action of tres- 
pass for mesne profits, the plaintiff is not confined to the 
very mesne profits only, but he may recover for his trou- 
ble, &c. “* I have known” says the learned judge, “ four 
“times the value of the mesne profits given by a Jury in 
‘* this sort of action of trespass; if it were not to be so 
‘sometimes, complete Jusuce could not be done to the 
‘‘party injured.” In this opinion he is sustained by Ch. 
Justice Wilmot, and the case was accordingly so decided. 
Lancaster, June 17th, 1842. T. E. F. 





For the Law Journal. 


In Good y. Mylin, 7 Law Journal, 383, the Court after 
citing and overruling Wilt v. Vickers, 8 Watts 235, and 
Rogers v. Fales, 5 Barr 159, say there is no precedent, 
but those cited, inthe English or American books from 
the Norman Conquest. The question before the Court 
was whether the jury were at liberty to compensate not 
only the injury laid, but the trouble and expense of estab- 
lishing its existence. In Barnard v. Poor 21st Pick. 378, 
# case some what later than the Norman Conquest, the 
Court say, in case or trespass, or other action, for dam- 
ages the jury in assessing damages, ought not to take 
into consideration counsel fees, or other expenses of 
prosecuting the suit beyond the taxed costs. O. H. B. 

Ebensburg June 22d, 1848. 


Note by the editors of the Law Journal. 


In 1814 the Supreme Judicial Court of Massachusetts seemed to be of 
opinion that ot only the expeuges of the suit in hand but those of anotha< 
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in which he had failed by reason of a mistake in the form of the action 
might be recovered. Cole v. Fisher 11 Mass. 139. In 1821, in the 
same state, Mr. Justice Jackson in an action of trespass instructed the 
jury that they might add to the damages a reasonable sum to indemnify 
the pltfi. for the expenses incurred in the prosecution of the action, and 
a verdict was accordingly rendered, including $75 for such expenses.— 
But upon a motion for a new trial the court were not agreed upon the 
subject; whereupon the plaintiff released the $75 and took judgment 
for the residue. Rice v. Austin, 17 Mass. 206. But in 1838, the court 
after admitting that the notion of recovering expenses of this kind in ac- 
tions sounding in damages had formerly prevailed, held, as our corres- 
pondent states, that the contrary was now well settled. Barnard v. Poor, 
21 Pick. 332. In the courts of the Federal Government, a practice has 
prevailed, in actions for infringement of patent rights, to allow the plain- 
tiff to recover, as part of his damages, the reasonable fees paid to his 
counsel. This, we know, has been frequently done in the Eastern Dis- 
trict of this state, and we perceive by the report of the case of Gorham 
v. Mixter et al. decided in the Circuit Court of the United States, in 
Massachusetts, Mr. Justice Sprague permitteda recovery of damages in 
which 3600 were expressly stated to be for counsel fees. 


—_——_—— 


The London Jurist.—In looking over this periodical 
for February last we find a decision of Vice Chancellor 
Wigram, made in December last, in which it was held that 
where a British born subject had gone in 1784 to America, 
and become a citizen of the United States, and taken the 
oath of allegiance to that government, thereby abjurin 
his allegiance to the Crownof Great Britain, those acts fell 
short of bringing him under the disqualifying provisions 
of the 4 Geo. 2 2, c. 21, and therefore his grandson, on ta- 
king the oaths and doing the other acts required by the 
statute 13 Geo. 3, ¢. 21, was capable of inheriting lands 
in Great Britain (Fitch v. Weber.) It was also held that 
a party will be allowed a reasonable time after his title 
has accrued to do the acts required by the statute. The 
treaty of 1733 between the United States and Great 
Britain, it was held, empowers British born subjects then 
settled in the United States to become citizens of Ameri- 

ca, but does not empower British born subjects, proceed- 
ing to America, and settling there after the date of the 
treaty, to become such citizens. 
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We observe by an advertisement in the same number 
of the Jurist that the Executors of the late William Tidd 
were to sell the valuable law library of that eminent bar- 
rester on the 11th Feb. last, at 192 Fleet street, including 
in the sale “ the entire remaining stock, in quires of Mr. 
Tidd’s Practice, Practical Forms,” &c. It will be remem- 
bered by our readers that so early as 1792 Mr 'Tidd pub- 
lished a work on the law of costs in civil actions. In 
1799 the 2d edition of his work on practice made its ap- 
pearance in London, and in the same year his appendix 
of practical forms was first introduced to the public. His 
‘‘ Forms of proceeding in Replevin and Ejectment ” were 
not published until 1804. His work on practice has had 
an extensive circulation and has gone through many edi- 
tions, in England and in this country. 


== Several valuable works have been published since our last number 
which we are prevented from noticing at length by a press of other mat- 
ter, but we hope to speak of them in our next. Among the works referred 
to are 6th Barr’s Reports, by T. & J. W. Johnson, Phila. 2 Barbour’s 
cases in the Court of Chancery of New York, by Banks, Gould & Co. 
New York. The New Library of Law & Equity, for April 1848, in 
which the valuable Digest of Admiralty decisions by Mr. Pritchard is 
commenced ; Brightly’s Digest of the Laws of Penn. from 22 April 1846 
to 11 April 1848, by James Kay Jr. & Brother, Phila. The annual Re- 
port of the Hon. Edmund Burke, Commissioner of Patents; The New 
Code of Proceedure of New York, &c. &c. 


We tender our sincere thanks to Correspondents, for their kind favors 
received ; and hope that they will excuse any delay which may occur in 
the publication of their valuable contributions. It is impossible to crowd 
every thing into a single number. 

Our acknowledgments are due to subscribers and advertisers for the 
substantial proof they have given of their good opinion. Three or four 
months ago, our subscription list did not contain over four hundred 
names. Now, we print off fifteen hundred copies; and the cards on the 
cover show the extent of our advertising enconragement. 





